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Introduction

The Australian Local Government Association (ALGA) is the voice of local government in Australia,
representing 538 councils across the nation. ALGA was established in 1947 and throughout its history has
been actively involved in issues of national significance affecting local government and local communities.

In structure, ALGA is a federation of state and territory local government associations. This submission
should be read in conjunction with any separate submissions received from state and territory
associations as well as individual councils.

ALGA is an observer to the Environment Ministers Meeting, in which the Commonwealth, state, and
territory environment ministers collaborate on environmental policy matters of shared interest.

National Environmental Standards, and all subordinate legislation under the EPBC Act, have significant
influence on outcomes for our environment and for local governments. The consultation periods for these
important documents have been short, overlapping, and difficult to anticipate. This makes it very difficult to
respond with full consultation of the local government sector and is a missed opportunity for incorporating
their lived experience, expertise and lessons learned into national environmental law. We urge the
Australian Government to rethink the consultation approach to enable genuine and quality
engagement.

ALGA provides the following recommendations and requests as key context for the more specific input on
standards:

e The Australian Government should engage closely with local government in the development and
operationalisation of National Environmental Standards to ensure they reflect local biodiversity
values, cumulative impact and opportunity, align with local planning schemes and avoid cost-
shifting. We need clarity on how local government will be meaningfully engaged as part of offsets
planning, bilateral agreements, regional and strategic planning, and assessment pathways.

e We require advice on whether and how local government will be incorporated into existing
processes, into the community engagement standard, or whether a new, discrete standard for
local government engagement will be developed.

o Reform to the EPBC Act and the environmental protection system must ensure that there is no
resulting adverse financial, planning, or administrative burden shifted to local government.

¢ National Environmental Standards must be clear, enforceable and objective, and limit subjective,
discretionary judgements.

ALGA appreciates the opportunity to comment on the exposure drafts and welcomes several
improvements in clarity and structure. However, several issues raised in ALGA’s earlier submission remain
unresolved or only partially addressed.



Operating context of local government

Local governments are environmental stewards and land managers, as well as users of environmental
offsets as proponents. In the face of housing supply pressures in particular, many local governments have
expressed concern about the increasing complexity and cost of securing appropriate environmental
offsets for essential public works undertaken for the benefit of local communities.

For local governments, this means delivering essential public works such provision of transport
infrastructure and the community facilities needed to service economic growth and increasing populations.
The increasing difficulty of securing cost-effective, relevant and like-for-like offsets can result in significant
impacts to infrastructure projects including extended delivery timeframes for road safety initiatives,
changes to project fiscal viability, the ability to attract and retain grant funding and frustration amongst
stakeholders, including community members.

Offset locations are generally sought individually on a reactive or ad hoc basis, limiting their ability to
contribute to greater environmental and community benefits. Governments need to prioritise the
development of strategic approaches that set out a framework for a coordinated approach to the
identification and delivery of offsets within an area.

Regional assessments ensure a strategic, landscape-scale consideration of areas suitable for
development and areas of high ecological value where development should be restricted. Local
government strategic documents such as a Local Biodiversity Strategy or Environmental Offset Strategy
can complement larger regional approaches — it is for these reasons that the Australian Government
benefits by engaging with the local government sector to achieve its goals in implementing EPBC Act
reform.

Local government supports all principles in the Offsets Standard, but clearer definitions
are required to see them succeed

The offsets standard must state clear expectations through clear definitions and guidance. While some
key terms have been defined, such as ‘like for like’, a range of others remain undefined or inadequately
defined:

o Further definition of ‘significant residual impact’ is required for each Matter of National
Environmental Significance (MNES) for the definition to be effective. This could include, for
example, tolerable size or percentage threshold impact allowable associated with each listed
MNES.

e Greater clarity and detail about what constitutes ‘not reasonably practicable’ is required to enable
consistent assessment of how proponents can demonstrate the rationale for an offset’s location,

should it not be in the same area as the development impact.

In respect to guidance:



¢ Each MNES should have specified guidance on what evidence will be accepted to demonstrate
that feasible offsets can be achieved, such as referencing Conservation Advice and peer reviewed
scientific research. If feasible offsets cannot be demonstrated, then the development should not
be approved under the definition of ‘unacceptable impact’.

e ALGA continues to recommend, from its original submission, that local and regional conservation
plans (such as a Local Biodiversity Strategy or an Environmental Offset Strategy) be included in
scope of ‘conservation planning documents.’

¢ Further guidance on what actions would meet the ‘additionality’ principle and advance offsets will
help local governments are already delivering management and protection for protected matters.

Using the right scale and prioritising local offsets is critical for achieving the objective of
‘like for like’

ALGA pointed out in its original submission that organising offsetting at bioregional scale is leading to loss
in local biodiversity, as offsets are not targeted at ‘like for like’ values or located in comparable areas to
prevent losses. This is particularly relevant in coastal regions where there is high land use competition and
development pressure, leading to offsetting more commonly being retired in less costly locations which is
resulting in local extinction or severely restricting species range. We recommended that a smaller scale be
used in the Offsets Standard, where possible. The order of preference for location of offsets should be
Local Government Area, the same sub-region, then the same bioregion.

To ensure there is a focus on local offsets, proponents should be required by the Standard to demonstrate
that consideration of local offset options has been exhausted before proposing using offsets in areas
outside the local environment or community. The proponent should also be required to demonstrate how
delivery of the offset at the elected scale will not result in local extinction of loss of species habitat range.
This should also be consistently applied to financially settled offsets through the restoration contributions
holder, to ensure that benefits are returned in the appropriate area where the impact on the environmental
values occurred.

Further implementation considerations

In addition to recommendations made in the first submission, ALGA proposes the following
recommendations based on local government experience in implementing and working with environmental
offsets.

Engage councils on cumulative impacts to deliver full, proportionate offsets

Local governments should be acknowledged as a key stakeholder to be engaged, not just during action
planning, but along the entire EPBC decision process including design, assessment, decision, and
development of mitigation actions including offset conditions.

Local governments see the cumulative opportunities, risks and impacts where other levels of government
and the private sector are limited, especially if regional planning has not been undertaken. This means
they are ideally positioned, where supported to do so, to provide advice on the full extent of development
impacts requiring offsetting.



Referrals for EPBC approvals often lack the full impact of the development, particularly where trunk
infrastructure for housing (i.e. roads, sewage, stormwater assets, footpaths) is planned to be delivered on
land that is to be dedicated to council as part of the development approval.

The dedicated land is often excluded from the impact assessment in the EPBC referral (and at times
presented as ‘mitigation’ area), yet the same land is then sought by the developer to build trunk
infrastructure. This lack of cumulative impact assessment also occurs when EPBC referrals across the
development footprint are lodged in multiple stages.

Further, ecological consultant impact reports are often not consistent with local data. Improved
communication with councils is essential for the Australian Government to ensure referred projects contain
the most relevant and up-to-date data so appropriate offsets can be determined. Councils often have more
current, detailed and relevant data and surveys, and knowledge of local experts who can better inform
decision-making. The forthcoming Data and Information National Environmental Standard should include
reference to local government data and surveys.

To adequately calculate offset requirements, effective and transparent communication with the impacted
council throughout the EPBC Act referral process is essential to capture past, future and ancillary impacts,
and understand the full scale of the impact to the protected matter, not just the immediate impact of the
development footprint.

Offsets should explicitly recognise their expected end goal

The Offsets Standard provides for an activity period during which offset outcomes are delivered, followed
by a maintenance period of a maximum of 20 years or until outcomes are self-sustaining. ALGA
recommends that the Offsets Standard require proponents to define criteria that indicates when an offset’s
maintenance is considered ‘self-sustaining.” Where it is not possible for an offset to become self-sustaining
and require ongoing maintenance, the approval conditions must acknowledge this and stipulate where not
achieving a self-sustainability offset outcome is acceptable.

Local governments have noted that the long-term delivery of works in offset sites presents an ongoing
resourcing challenge. It would be beneficial if the full costs of delivering an offset, including establishment,
ongoing maintenance, monitoring and auditing, are incorporated in funding programs designed to help the
sector deliver critical infrastructure projects, such as the Australian Government Black Spot Program.

Identifying an expected or desired end goal for each offset also connects with implementing the principle
of ‘measurable improvements.’ Local governments have highlighted that it can be difficult to identify
appropriate completion criteria for environmental offsets. Clear guidance on condition scoring for protected
matters, such as threatened species and ecological communities, is necessary to develop realistic and
achievable benchmarks or indicators to meet through management intervention and evaluate through a
monitoring program.

The use of an adaptive management framework, with periodic reviews, is necessary to monitor progress
against completion criteria and allow for any necessary reiterations of management actions. This process
would allow for unplanned external impacts, such as drought or bushfire, and identify any interventions or
further resourcing to achieve the desired outcomes for the offset.

Location and pre-planning



Where proponents have demonstrated that local delivery of offsets is not ‘reasonably practicable,’
offsetting proponents should be required to undertake consultation with the receiving local government to
identify support for proposed offset location and any issues prior to the offset commencing. Some local
governments may be constrained in their ability to provide offset sites for third party proponents due to
limited remaining natural areas under their management, while others may value the opportunity to secure
management funds and improve vegetation condition.

This function could also be supported by establishing a national register or pathway for potential future
offset sites which enables proactive planning and advance offset programs, in consultation with local
governments, to support and streamline delivery of offsets. Local government also sees value in pre-
planning for prioritising and triaging restoration activities. For example, protection of existing sites at
imminent risk of impact should be prioritised over restoration of areas in degraded condition.

Offsets Hierarchy and Restoration Contribution Framework

The reformed EPBC Act has introduced a new financial compensation option for proponents with residual
offset obligations. Best practice is that offset activities, such as proponent led land acquisition for
restoration, is sought in preference to a restoration contribution charge.

There are risks for the Australian Government associated with facilitating offsets through a financial
payment. For example, in Western Australia, proponents have paid monetary contributions for offsets into
a Part V fund under the Environmental Protection Act 1986, managed by the Department of Water and
Environmental Regulation (DWER). While not intended, significant monetary funds have been held for
extended periods rather than delivering on-ground action. Restoration contribution charges should be a
last resort, and a clear pathway and plan for the use of financial contributions is required.

ALGA recommends that the Offsets Standard:

¢ include an offset hierarchy that prioritises the nature of the required offset to avoid financial
compensation being used as the default option

e require that indirect offset actions are only used once all other direct offsetting actions have been
demonstrated by the proponent to be exhausted, or, only where a relevant conservation planning
document identifies an indirect offset as a higher priority measure for the protected matter.

Lack of full scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation. Where indirect offsets are necessary, proponents should be required to
demonstrate it will deliver a measurable improvement for the protected matter. For instance, this could be
though delivering outcomes which avoid or reduce offset requirements for future projects.

ALGA understands that a restoration contribution framework will be developed to facilitate delivery of
offsets. The Offsets Standard must compel any framework to comply with the same principles, objectives
and outcomes that proponent-led offsets are. As raised in ALGA’s first submission, other offsetting
mechanism examples such as the NSW Biodiversity Conservation Fund, has demonstrated challenges
with delivering offsets at the right place, in a relevant time period, to mitigate the original impact.

ALGA recommends that the restoration contribution framework include:

e aclear plan for the use of any financial contributions
e appropriate methodologies and safeguards for delivering offsets that are meaningful to that which
is lost



e transparency requirements showing how contribution payments are spent

¢ timing requirements to ensure minimal time lag between when the impact occurs and when the
restoration actions are made

e conditions to ensure that adverted offsets are truly the last resort by requiring proponents to
demonstrate how they have exhausted all other possibilities

Transparency and reporting

Local governments, like their communities, want a clear way to see how offsets are being delivered, which
are in management or completed phase, and to what effect. Local governments also require this
information at appropriate spatial scale so they can integrate offsets into local planning schemes and
strategic management frameworks.

ALGA recommends that the Australian Government develop:

o an offset database and spatial tool, which shows where all offsets are being delivered including
under EPBC, state/territory, and local environmental offset decisions, and financially settled
offsets through the restoration contributions holder

e funding for local governments or through state and territory governments to develop local or
regional offset plans, which can feed into a national register/pathway for potential future offset
sites

Where indirect offsets are permitted, the outcomes must be publicly reported in the offset database.
Provide practical support for smooth transitionary arrangements and implementation

The Australian Government needs to consider what practical supports decision makers like councils will
need to deliver on the transition to the new protection system. This could include templates, guidance
materials for proponents, and advice on how to apply the outcomes and principles when developing an
EPBC Act referral application and offset plans, which would enable them to check off steps and
demonstrate compliance with the standards.

Thank you again for the opportunity to provide input. Please contact Eleanor Robson (Policy Director —
Environment) for any further information you may require.

Sincerely,

/s

Amy Crawford

Chief Executive Officer

Contact details

Dr. Eleanor Robson
Policy Director — Environment, Climate and Waste

eleanor.robson@alga.asn.au
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